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The dispositive issue in this case is whether the consider-
ation recited in a warranty deed from the plaintiffs to the
defendants i s so vague and uncertain as to render the deed subject
to rescission. The chancellor held that it was and ordered the
deed set aside. W respectfully disagree and reverse the judgnment

of the trial court.

The material facts |leading to the execution of the warranty
deed are not in dispute. The facts subsequent to the execution,
delivery and recording of the warranty deed are highly contested.
The material facts occurring after the execution of the warranty
deed, however, were found in favor of the appellants, i.e., there
was no finding of fraud nor that the defendants failed to abi de by
the requirenents of the deed. | f the i ssues were properly before
the court, it was the trial court’s duty to decide the issues
between the parties. W are not at liberty to presunme, even in the
absence of an express ruling thereon, that the trial court
overl ooked a viable issue in the case. Conversely, a public

official, in the absence of proof to the contrary, is presuned to

do his duty. See State ex rel. Biggs v. Barclay, 216 S.W2d 711

(Tenn. 1948). Therefore, we nust presune that the trial judge
correctly and adequately considered all issues properly presented
and that, absent a showing to the contrary, the judgnment is

conplete in every respect.



Qur duty wunder Rule 13(d), Tennessee Rules of Appellate
Procedure is as follows: "Unless otherwi se required by statute,
review of findings of fact by the trial court in civil actions
shal | be de novo upon the record of the trial court, acconpani ed by
a presunption of the correctness of the finding, unless the
preponderance of the evidence is otherwise.” |In a de novo review,
the parties are entitled to a reexam nation of the whole matter of

| aw and fact and this court shoul d render the judgnent warranted by

the | aw and evidence. Thornburg v. Chase, 606 S.W2d 672 (Tenn.

App. 1980); Anerican Buildings Co. v. White, 640 S. W 2d 569 (Tenn.

App. 1982); Tennessee Rules of Appellate Procedure, Rule 36. W
note that no such presunption attaches to conclusions of law. See

Adans v. Dean Roofing Co., 715 S.W2d 341, 343 (Tenn. App. 1986).

The plaintiffs filed their conplaint alleging that they were
the owners, in fee, of a 22 acre tract of land located in the Fifth
Cvil District of Hawkins County. They further alleged that the
def endants induced themto convey the property to the defendants
subject toalife estate in favor of the plaintiffs or the survivor
of them A copy of the warranty deed was attached as an exhibit to
the conplaint. The plaintiffs alleged that the defendants had been
guilty of fraud and failing to properly neet the conditions recited

in the deed as a part of the consideration.



The defendants answered denying all the material allegations
inthe plaintiffs' conplaint. Additionally, they filed a counter-
cl ai mwherein they sought clear title to the property in question.
Alternatively the defendants sought reinbursenent for funds
expended by themand for the val ue of services performed by themon
behal f of the plaintiffs if the court should determ ne that the
defendants had failed to performor conply with the terns of the

warranty deed and/or the warranty deed shoul d be voi ded.

At the conclusion of a bench trial the trial judge rendered
his findings of fact and conclusions of |law from the bench which
were transcribed and incorporated by reference into the final
j udgnent . The trial court found that there was a failure of
consi deration. Generally stated, the trial court found that the
recitations in the deed were purely subjective and there were no
standards by which to test the performance of the defendants except
by the subjective opinion of the plaintiffs. There was no finding
of fraud on the part of the defendants. On the other hand, he
found that the actions of the plaintiffs thensel ves anmbunted to a
"virtual fraud.” In addition to setting the deed aside, the trial
court gave judgnment to the defendant-counter-clainmnts for the sum
of $19,917.37. On a post-trial notion the judgnent was reduced by

$8, 500. 00.



The consi deration provisions of the warranty deed provi ded as

foll ows:

W TNESSETH:. That the said parties of the first part
[the plaintiffs] for and in consideration of the sum of
TEN [ $10. 00] DOLLARS cash to them in hand paid by the
said parties of the second part [the defendants], the
recei pt of which is hereby acknow edged, and subject to
life estates reserved and retained in the property
herei nafter described, for and during the lifetinmes of
first parties and/or the survivor of them and for the
further and additional consideration of the prom se and
obligation of and by second parties, to first parties,
that they wll furnish and provide fully, to first
parties, and/or the survivor of them the necessities of
life, shelter, food, clothing, nmedical care and attenti on
not covered by Blue Cross Blue Shield, being naintained
by first parties, and nedi care and/ or mnedi caid coverage
which first parties have, and further, to provide to and
for the first parties the enjoynent and conforts of life
commensurate with first parties” standard of life, all as
requested and called for by first parties during the
remai nder of the lives of first parties, and/or the
survivor of them and the comm tnment and obligation of
second parties to provide for first parties, each of
them at the tinme of their respective deaths, decent
(sic) Christian burial, and to secure and nmake certain
the performance of said promses and obligations of
second parties, a specific lienis, during the lifetine
of first parties and/or the survivor of them hereby
retained on the property and prenmises here conveyed
(emphasis in original), have granted, bargained sold,
conveyed, and do hereby grant, bargain, sell and convey,
unto the said parties ...

A deed is a contract. Contracts are to be judged by an
obj ective standard, i.e., what a reasonabl e onl ooker woul d concl ude
the parties intended fromthe words expressed in the instrunment.

See Cross v. Earls, 517 S.W2d 751, 752 (Tenn. 1974); Bob Pearsall




Mbtors, Inc. v. Regal Chrysler-Plynputh, Inc., 521 S W2d 578

(Tenn. 1975); Edward J. Murphy and Richard E. Speidel, Studies in
Contract Law 92-108 (3rd ed. 1984). W can see no reason why this
rul e should not apply to this case. The neani ng of "necessities of
life" has been | ong established by the cormon [ aw of this country
and that fromwhich our comon | aw was derived. GCenerally stated,
"necessities of life" nean food, drink, clothing, shelter, nedical
attention and a suitable place of residence. "... [L]iability for
necessaries is not limtedto articles required to sustainlife; it
extends to articles which would ordinarily be necessary and
suitable, in viewof the rank, position, fortune, earning capacity,
and node of living of the individual involved." Bl ack' s Law
Dictionary, (6th ed. 1990). Invoking these prem ses, we are of the
opinion that the "necessities of life" as used and enunerated in
the deed are essentially synonynous with the conmon | aw under -
standing of those ternms and that the parties so intended. We
further note that the deed was prepared by an attorney representing
the plaintiffs, who w thout question, understood the comon |aw
concept of "necessities of life." The defendants did not have an

att or ney.

It is our conclusion that the consideration recited in the
deed i s not so anbi guous or uncertain as to justify a rescission of

or setting aside of the deed. Rescission is a renedy which "should



be exercised sparingly and only when the situation demands such.”

Janes Cable Partners v. Janestown, 818 S. W2d 338, 343 (Tenn. App.

1991). We have held that "rescission of a contract is not |ooked
upon lightly. It is available only under the nobst denmanding

ci rcunst ances. " Robi nson v. Brooks, 577 S.W2d 207, 208 (Tenn

App. 1978). Anmong the few grounds justifying rescission are fraud
and undue influence (neither of which are present in this case).

See Birdsong v. Birdsong, 39 Tenn. 289 (Tenn. 1859). The appell ate

courts of this state have held on nunerous occasions that,
general | y speaki ng, inadequacy of consideration, unconnected with
fraud or undue influence, is not a sufficient cause to rescind a

contract. Coffee v. Ruffin, 44 Tenn. 487 (Tenn. 1867); Pipkin v.

Lentz, 49 Tenn. App. 206, 354 S.W2d 87 (Tenn. App. 1961). In

Har deman v. Burge, the Suprene Court stated that "before a court of
chancery can rescind a contract for inadequacy of consideration, it
must be gross and shocki ng, such as is equivalent to proof of fraud
in the transaction." 18 Tenn. 202, 204 (Tenn. 1836). It has al so
been held that if an adequate renmedy at |aw exists, such as an

award of dammges, rescission will not be granted. Chastain v.

Billings, 570 S.W2d 866 (Tenn. App. 1978).

We are of the opinion that there is insufficient evidence in
the record to establish any recogni zed grounds upon whi ch the deed
can be rescinded or set aside. We further conclude that the
plaintiffs' renmedy for the defendant's alleged failure to conply

with the terns of the deed was, absent grounds for rescission



enforcenent of the lien retained in the deed rather than an action
for rescission or to have the deed set aside. W are of the
opi nion that the defendants in this case are entitled to judgnment
as a matter of law on the original conplaint of the plaintiffs.
Qur disposition of the plaintiffs' claimrenders the counterclaim

nmoot .

The judgnment of the trial court is vacated and this case is
di sm ssed. Costs are taxed to the appellees and this case is

remanded to the trial court for the coll ection thereof.

Don T. McMurray, J.

CONCUR:

Her schel P. Franks, J.

Charl es D. Susano, Jr., J.
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ORDER

This appeal came on to be heard upon the record from the
Chancery Court of Hawkins County, briefs and argunent of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was reversible error in the trial court.

The judgnent of the trial court is vacated and this case is
di sm ssed. Costs are taxed to the appellees and this case is

remanded to the trial court for the coll ection thereof.
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